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Uncle Sam bank, who went to the effort of having that bank 
designed, created and sculpted and that it is he and Etna, the 
licensed seller of his bank, who are being severely damaged. 
If Batlin is being damaged, it is only because it copied Snyder's 


work in violation of Snyder's copyright. 


to the copyright oul be ittered by an injunction leavin 
Batlin in positicn t infrir nyder' opyright In everyda 
busine 5, COpPyrignre 1 work ften popular Y i Brie? 
tial period - e.g., irrent , popular I ; ript 
etc [To follow itlin’ Vi} would open the irketplac« 
to “auick killit ae) rat Y int leavil i‘ trail of 
‘opyright holde to tl ask oO ‘Ff pursuing the if 
possible 
nyder' Versio the Uncle a ink 
May be Regarded, for Copyright Classification 
Purposes, as Either a Reproduction of a Work 
E AYt: OF a 1 Work of Art 

The majority rrect]l observed that nyder's version 
of the Uncle Sam bank "may lalify either a k work of art, 27 
ep Pe (g), as claimed in Snyder's application, or as a rept 
duction of a work of art, 17 (ay. The Law on thi 
point has hen adequately briefed at 1 30-31 of Snyder' i! 
Brief. Batlin' ) ents, | ( ~ an irdi i isrepresentat} 
stemming from a desire t a\ i] e] tion as t 
matter are merely frivolou | iny distincti\ haracteri 
tics and substantial new matter distinguishing the Snyder ban] 
from the prior metal bank are amply set forth in Snyder ris 
Brief at pp. 6-8. Moreover, the Copyright Office dos not 
search. The Copyright Offi lor not study or even ask to s«¢ 
prior work on which a reproduction i based nyder did not 

8) 


itio! 
' Bank uch More tha the 
i il } ai t f sear) ed ‘ Lu it 
t rivhtable« iS a WoO! 0 t 
OY Y ly tion ort i Work oO \ t 
nyder' bank ha fficient originalit e } 
t ipp] nted to 1975), See 19.2 and 20 
] lfre Ll] ita 
LY] 1951) in the context tL thy 
iewed in Appe!lants' Main Brief at t! 
is inescapable that Snyder has contributed not a 
ivial variation", ut a number of artistic change: 
re nizab] Those arose rom the ilptin 
1 i is 1 l e copyrighted work nyde 
t a mer p f the work in the public domain, it 
11'"' work 
lva t : i Winninger, | 1 
19 t i l I culpture "Hand j 
re ly by th opyright proprietor on an ap} 
iif 1] \ bserved by Judge Ryan in that ! 
"However, to be entitled to copyr ight, 
the work must be original in the sense that 
the author has created it by his own skill, 
labor and judgment without directly copying 
¥ 7 * , wy » 
Or evasively imitating the work of nother. 
Plainti:{ " ustained this burden. It 
copyrighted work embodies and resulted fro 
its kill and originality in producing an 
accurate ile reproduction of the original 
aE upp. at as mphasi ipplie 


It ; not without interest that Batlin, in its 
Brief at p. 21 observ.s "... since molds by their nature must 
be ade by skilled ratner than unskilled persons who have 
special training and knowledge and independent judgment." 


ae Indeed, if Batlin' mnclusicn that molds by their very nature 


are necessarily the product of skilled persons having speciai 


” training and knowledge and independent judgment, then it would 
logically follow that the products made from sucn molds ar‘ 
copyrightable and deservedly so. It does not follow, however, 

.' 

‘ that "slavish copie f any object" would also be copyrightabl« 

RL» 


! fhe many cases defining and illustrating the meaning 


of “originality" as it relates to copyright law are more full) 


discuss¢ in Snyder's main Brief on Rehearing at pp. 10-26. 
fs Th : ‘ Te : } he , + wrest hr } = 
; There is one misconception that had woven its web through the 


‘a early stages of this case and still lingers on in the dissent 


by Judge Oakes and that is the confusion between "originality" 


* & ‘ 


"Tne majority decision, as I have 


aid, cheapens copyrights by making them 
meaningless. If no originality in terms 
of variation, but only 'physical skill' 
and 'special training' by the author, 
need be shown as the opinion holds, any 
one can copyright anything, calling it 


nY ‘ ~ - ; 
a ‘reproduction of a work of ah ee a 
— As stated in Alfred Bell § Co. v. Catalda Fine Arts, 191 F.2d 
¢ ¢ A 9 oc 
99 (CA hy 1951) 


""original' in reference to a copyrighted 
work means that the particular work ‘owes 
its origin’ to: the: “autaor’-.... 


" 


sity tor Artist 
of Originality 


and reasonable 


tnesses for both 


lation 
injunc 


idea". 


accomp: 


"Substs ™ ‘thi ame ac panime! yas, however, 


public in | yr te om ition « irdanella. 
been p 
exercises by London. Finding -opyrigh 


the ( 


infringement has 


> 
its correlative, the 


the test 


{ 


re. Or 


publ ic 


ne 
another, 
he claims 


iginal composition be 

lefendant's concern lest 

be shut off from the use 

f ublic domain is herefore 

illusory; no one suggests it. That domain 
is open to all who tread it; not to those 
who invade the closes of others, however 


{ 


conclude, therefore, that the exis 
' 


indon's ‘ostinato,’ though substan 
ame as the 'Dardanella' accompani 
id not invalidate the copyright pro 
there being no evidence, or, indeed, 
reasonable possibility, that it was the 
ource of Bernard's conception." 


fringers 

right, 

authors. The Supreme 
cannot use a copyright 
That case does not in 
originally in the | 
adaptation of anothers 


here where the facts and 


Studios, Inc. v. Winninger, 177 I. Supp. 265 (S.D.N.Y. 1959); 


and Fred Fisher, Inc. v. Dillingham, 298 Fed. 145 (S.D.N.Y. 


1924). It is not at all meaningless that, where the work is 
initially in the public domain, e.g. Rodin's "Hand of God", 
that subsequent works which are based on or which seek to 
reproduce the initial work may themselves coexist as copyright- 
able works of art or copyrightable reproductions. Batlin 


tr 


contends "...how then can the average lay observer be expected 
to recognize whether the other copy was copied from defendants’ 
or from the public domain work?". The "average lay observer" 
like Palsgraf's “reasonable man" is a convenient fiction of 
the law but the criterion is whether, in truth, a copy or 
adaptation was made from a prior work in the public domain 
or from a copyrighted version or reproduction thereof. That 
test is performed in a court of law and not in the marketplace. 
The results of that test depend on the evidence. 

The Amicus Curiae Brief Adds Nothing 


to the Issues and Points of Law Raised 
_and Discussed by the Parties 


The Amicus Curiae Brief submitted by E. Mishan § 
Sons, Inc. contains un attempted restatement of the law per- 
taining to originality of copyrighted works. Mishan states 
that a modicum of originality is required for an artwork to 
be copyrightable. As extensively shown in the brief submitted 


by defendant-appellants Snyder and Etna (hereinafter jointly 


«32. 


referred to as Snyde >» than sufficient authorship and 
originality by artis Y xf the Snyder Uncle 


bank has 


larger 


Snyder, an 


law and 


an notes t number 


Snyder's and the public domain banks 


rather than aestheti easons. However 

the functional parameters within which its 

would be created. Once those functional p 
requirements had been established, the 

creator was given 

Uncle Sam bank which Snyder copyrighted. 

parameters of size (| ree - 4 inches), m 

plastic), medium (oils, water colors), complexity, expense, 
etc. must be determined before the work is undertake 
Mishan confuses the original functional pa 

Snyder had to set to give the work form 


+ 


input contributed by the artist-designer-\ 


is the artistic contribution hy the latter that is rewarded 
by the copyright here in issue. 

lishar t that tl hang ught by Snyder, 
as compared with the suublic domain bank, were minimal and 
result from th ino or knocking off 
However, when you simply look at the two physical object: i 
issue, na ly the publ] in metal bank and Snyder's 
different] a a lif rent haped, differently propor- 


tioned plastic bank, (with all of those features detailed by 


Snyder in it Main Brief) ne can see that these are not 


merely minimal changes resulting from slavish copying. 
Mishan frivolously suggests that Snyder's changes 


are merely imperfections in a mold. But a change in height 
of two inches, which is nearly 20%, with all other elements 


being proportionately reduced, followed by resculpting and 


: redesigning to be artistically pleasing, cannot be a mere 

imperfection or mistake in molding. 
t] ection f Mishan' Brief beginning at pag 

9, Mishan purports to review many cases dealing with the 
definition of originality. In every one of these cases, it 
is necessary that there be some "distinguishable variation"; 
(Geriach-Barklow Co. v. Morris 4 Bendien, Inc., 23 F za 458, 
161 (2 Cir. 1927); "some substantial, not merely trivial 
originality....plaintiff's copy contains some inadvertent 
defects in shading, adding nothing to its worth in any 

\ 


conceivable way minute a oe the attention 
the ordinary observer": (Chamberlin v. Uris Sales Corp. 
180- F.2d - Si2 2 

Mishan support 

work. The 

Snyder's plas 

parison 

these di 

show all 

Brief. 


Mishan at p. 13 of its Brief suggests that "copying" 
public domain cannot produce a copyrighted work. 
numerous cases in Snyder's Me Brief confining the 


copyrightability of works inspired by prtvious works 


public domain cannot be denied. 


Citing Nimmer on Copyright, 


that “originality itself must exhibit 
tual labor in order to constitute the 
Snyder has provided much more than tha 

It is true, as Mishan states on 
Brief, that a copyright registration is obtainable without 
an examination on the merits as te "prior art". That 
precisely what Congress had in mind when the Copyright Act 
was enacted, as shown by the thorough discussion in Snyder' 


Main Brief of the history and reasoning behind copyrights 


the U.S.A. The yu rote th al 1 with infringe 
ent of an invalid pyright ut, thi ise, there 
cannot be an i t t ri 1lity and autho 
Ship of Snyder's wor}! 

ird i Joseph Mar kovits, ric.5 
280 J yhamber] Iris Sales 
Corp., supra, and |] rabelle Flowers, Inc Joseph Markovit 
ine... 6 uy j 168) ind nald v. Uarce 
Busin Forms, 4 ] 6 Gre). F975) as 111 cases 
where insufficient iginali and/or creativity were found 
because the variations from the previous work or the creative 
input is tor inimal and ivial. But, in light of the 
extensive chan which Snyde1 ide, and tl lefinitions of 
copyrightability and origi ity in the copyright law, these 
precedents support, rather than negate, the copyrightability 
of Snyder's work 

t Ai EY 08 ief, Mishan seeks to overturn 

the entire lar f copyright in suggesting that one can never 


use public domain works a 
works. Snyder did pee hes 
original rk and Snyder' 
The Majority 
did sculpt his work "from 


public domain work and cut a 


iittle on there Instead, 


Opinion 


inspirati 


Main Br 


Corre 


ratch™ 


Look ing 


anything. 


ie 


on for copyrightable 


created an 


shows this. 


sctly notes 


that Snyder 


Snyder did not take a 


off here, and patch a 


the domain 


publ 1¢ 


work, Snyder's ‘tist-designer-creator designed, ske 
and modeled a con >tely new work fron 
section of its Brief, Mishan, like \ppellee 
expert testimony i: effort to show tlat 
originality was in) red in the creation 
Yet, the review in Snyder's } Brief of 
experts h Be and Snyder's, found 
artistic contribution cannot be ignored. 

discussion by Snyder's expert 
Wurmbrand | cerning the step of pantographing a work, 
Wurmbrand was ‘scribing that even if pantographing had been 
used, still artistic contribution would Still have ben 
required. But, in connection with Snyder's bank, more than 
pantographing had have been Not only is Snyder's 
bank smaller > public domain bank, but its anatomical 
and clothing proportions and Shapes are different from the 
public domain bank and ‘tain features are completely 
unique. Snyder's bank involved Original artistic work. 


In the Section of Mishan's Brief entitled "Snyder 


t 


Contributions", Mishin purports to separately list some, bu 


not all, of the differences between Snyder's bank and that 


of the public domain, and to show that each of these differ- 
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which relates to alleged insufficiency of Snyder's 
copyright notice, is an inexcusable error by an attorney. 
The only issue before this Court is the copyrightability of 
Snyder's with respect to Originality and creativity. 
When Mishan stated the issue on appeal at page 8 of its 
Brief, the copyrizht notice is not mentioned. Snyder's 
copyright notice should not be considered here 

Unfortunately, 3 han's irrelevant 
unanswered, might raise some suspicions among the members 
this Court. Therefore, were the copyright notice before 
this Court and were all of the pertinent evidence bearing 
upon this issue before this Court (and the evidence is not 
here because this issue and the ~vidence concerning it forms 
no part of the record in this case at all), it would show 


that Snyder has been using the mark "J.S.N.Y.'' on hundreds 


of products for more than two years. In fact, virtually 


every product offered for sale and sold by Etna and that is 
manufactured by it and the design or manufacture of which 
has been commissioned by Snyder carries the trademark "J.S.N.Y.' 
The " trademark is well recognized, not 
only by members of tl novelties and giftware trade, of 
which Snyder is a member, but among Snyder's customers as 
well. ‘urthermore, the president of E. Mishan §& Sons, Inc., 
[saac Mishan, testified in a deposit: 2n in the related 
lishan action that he recognized the trademark "J.S.N.Y." 
and that he knew that it was trademark of Snyder or Ftna. 
Furthermore, Snyder's copyright registration was 
issued by the Register of Copyrights to "J.S.N.Y.", 
accepted alternate designation of defendant Jeffrey Snyder, 
whereby the Copyright Office, in following its own Rules and 
Regulations, recognized that the copyright notice on Snyder's 
bank was sufficient. 
It is regrettable that Mishan felt compelled to 


make an unsubstantiated, unsbstantiatable allegation on an 


issue not before this Court, which allegation unfortunately, 


required Snyder to make the foregoing brief summary of the 
Situation to blunt the possibly harmful effect of Mishan's 
argument. Thi Court must ignore the issue cf the suffi- 
ciency of Snyder's copyright notice, first because the 
notice is unquestionably sufficient, and second, because 
that issue was never raised before this Court and is not 


before this Court on this appeal. 


Conclusion 


The Majority Decision of this Court properly applied 
the Copyright Law to the facts herein, and should be confirmed. 
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